Setting up a business or Social Enterprise – Issues to consider in relation to your contract of employment
Within these reforms is the ‘right to request’ policy, which gives nurses the opportunity to set up a new health organisation to deliver innovative health services. The “right to request” guidance refers to the development of a social enterprise organisation.  There are, however, other organisational models which can be developed to help provide better community services for local people. The PCT world-class commissioners have the duty and responsibility to consider all tenders and decide on what appears to be the best possible provider of services for local people. 
The document ‘Social Enterprise – Making a Difference’. A guide to the right to request’ (1) has been published by the NHS and Social Enterprise Coalition to help guide nurses through the process of setting up an SEO.

Since this document has been made available to nurses, a number of them have expressed interest in developing a service outside that of their NHS employment. The RCN has been contacted by some of them who have reported difficulties with their managers.
Nurses (and for the most part, specialist nurses) have reported that on exploring various options to set up a service, they have been warned by their NHS managers that they may be disciplined. This has been explained on the ground that the nurses are acting in breach of their contract of employment.

The RCN’s legal advice is as follows:

1. Nurses need to be very careful when they explore the opportunities for working in any capacity which might have an actual or perceived detrimental impact on their current NHS employment. This is of particular concern if the nurse’s proposed action is seen to be in potential competition with the organisation which currently employs them. 
RCN members therefore, who are considering developing a social enterprise, (or equivalent) should be following the DH guidance.  PCTs are undertaking a review of their commissioning and provider functions during 2009 and part of this process allows professionals to make a ‘right to request’ to set up a social enterprise. If you are seeking to set up any service or business outside of the ‘right to request’, you may wish to seek advice and support from your regional RCN office.   
If a right to request for developing a Social Enterprise is being blocked by a PCT, the SHA has a role in ensuring that requests get proper consideration.  The DH Social Enterprise Unit is also able to provide some guidance and support and can be contacted on 0113 2545028.
2. You may also want RCN assistance to help successfully negotiate a solution to any problems you maybe experiencing with your employer. An agreement needs to be reached so that the nurses who wish to tender for business with their PCT commissioners can do so with the support of their employer and can also successfully proceed through the commissioning process. 
One case reported to the RCN is that of a senior specialist nurse exploring the possibility of setting up a new service, separate from her PCT, and taking another 15 specialist nurses with her.  In the meantime she is being threatened with disciplinary action by her PCT management. Another example is a nurse director of the community provider organisation, which is now part of a virtually integrated FT/community organisation. She is interested in developing a social enterprise community organisation, but is now in conflict with her Foundation Trust Chief Executive for acting against the interest of her employer.
3.  All health services will need to be commissioned by the PCT commissioners in the future, and under the ‘right to request’ policy, nurses need to feel confident that they are able to develop a social enterprise organisation– or other independent organisation without any challenges or threats to their existing employment. If, for example, their bid fails to be commissioned, nurses need the assurance that their actions will not result in them being dismissed from their current employment.
4. Nurses should carefully read their contract of employment as it may include a clause which prevents them from taking additional employment, without the approval of the employer. Each case, therefore, needs to be considered on its particular facts. In rare cases, the contract may contain a clause preventing the nurse from ‘poaching’ staff post-termination of her contract.
5. Every contract of employment contains an implied duty of fidelity owed to the employer by the employee, and the courts have been fairly generous to employers in finding potentially competing activities carried out by an employee, or preparations to compete, in breach of this contractual duty.  When this happens the result is often disciplinary action. While the competition may not arise shortly after the new organisation– social enterprise – has been set up, there is considerable scope for competing with other NHS bodies in the future
6. There are also risks when a nurse (outside of her contracted hours) provides an identical service to the one which is provided by her employer. Nurses have come unstuck in the past because they failed to ensure that their service did not overlap with that provided by their employing organisation.

