
Sick Note to Fit Note: Guidance for RCN Representatives on the introduction of the Fit Note
Introduction

From April 6th 2010 the ‘sick note’ or ‘sick certificate’ known as Med 3 and Med 5 forms used by GPs and other medical practitioners as a means to certify individual workers incapacity for work will become the ‘Fit Note’.
The change applies to England, Wales and Scotland and is as a result of the recommendations made by Dame Carol Black’s review of the health of Britain’s working age population, “Working for a Healthier Tomorrow”.
Why is it changing?

Dame Carol Black’s review looked at the links between work and health and concluded that being in good employment is beneficial to health. The report draws on evidence that work is therapeutic and helps promote recovery and rehabilitation. The report explored ways of enabling working age people to enter, stay or return to work following an illness.  In her report she emphasised the importance of support and rehabilitation with a need for employers to be more flexible and for health practitioners to focus on what people can do rather instead of what they cannot.  Improving the way sick certificates are used was seen as an important way of helping to implement this change.

Dame Carol Black proposed changing the sick certificate, which is primarily used to say what a person is off sick with and how long they are likely to be off, to a Fit Note in which the GP will either indicate whether the person is not fit for work, or that they might be fit for work under certain circumstances.  The doctor will also be able to suggest changes that may facilitate a full return to work.

Key Elements of Fit Note

The Fit Note will still be evidence that an employee cannot work due to injury and/or illness, and normally will not be required until after the 7th calendar day of sickness.  It will still be important for the GP to detail the health problem, and where this is work related, to state that explicitly.  Current arrangements for statutory sick pay and any occupational or contractual sick pay scheme (e.g. Section 14 of the Agenda for Change for NHS employees) will not change.
A Fit Note can only be completed by a doctor and can still be used to advise individuals and their employers that they are not fit for work.  The advice on the Fit Note regarding the circumstances by which an individual may be able to return to work is not binding on employers.

It will no longer be necessary for a GP to issue a separate statement saying that an individual can return to work.

Key Changes

· The option to say an individual is fit for work will be removed and replaced with a new option: ‘May be fit for work taking account of the following advice’. Only four options are then available, phased return, altered hours, amended duties and workplace adaptations.  

· There will be increased space for comments by the GP on the effects of the individual’s condition, with tick boxes to indicate simple adjustments such as altered hours, amended duties, phased return to work or workplace adaptations that could help their return to work. 
· A telephone consultation will be an acceptable form of assessment by a GP on fitness to work.
An example of the Fit Note is included in the appendix.

It is expected that GPs will discuss fitness to work and any proposed recommendations of what type of measures can be taken to support return to work with their patient.  If the patient is concerned about what is written on the Fit Note or subsequently on return to work experiences difficulties they should discuss these concerns further with their GP.  Where work has been the cause or contributory factor to the ill health, patients may be particularly anxious about returning.
Key Points for RCN Representatives 

It is important that employers work in partnership with RCN representatives on the issues of sickness absence management, including the development of policies around support for those off sick or returning to work.  Members may approach RCN Representatives for advice on the Fit Note, particularly where they have concerns about their GPs recommendations or an employer’s lack of support.
NHS Staff Agenda for Change Agreement

Partnership working on the effective management of sickness absence is a key element of the Agenda for Change agreement.  Annex Z within the agreement highlights the importance of early interventions to support those off sick, such as a phased return to work and a return to work with adjustments.  These requirements are in line with those on the fit note and GPs can play a helpful role in supporting the implementation of Annex Z.    
Annex Z (paragraph 8) encourages employers to enable staff to make a phased return to work without loss of pay. 

Other sections of the Agenda for Change agreement are also relevant to supporting a member off sick or returning to work including:

Section 14 – Sickness Absence

Section 30 – General statement on Equality and Diversity
Section 32 – Dignity at Work

Section 34 – Flexible Working Arrangements   

Occupational Health Advice
It is expected that the employer will work with the occupational health department to seek further professional advice on implementing the GPs recommendations, particularly workplace adaptations.   In smaller healthcare organisations without access to occupational health advice, a new national occupational health advice line pilot for small businesses will provide occupational health advice (see further information).  

Disability Discrimination Act

Where employees are disabled and covered by the Disability Discrimination Act, the new Fit Note procedures do not alter the legal duty on the employer to make reasonable adjustments regardless of what a GP recommends.
Risk Assessment

The Management of Health and Safety at Work Regulations 1999 require the employer to review risk assessments to ensure that any new risks arising from a change in duties or adaptations to the work are identified and addressed.  
Where work was the cause or contributory factor leading to the absence, RCN Representatives should check to see that risk assessments have been reviewed and measures put in place to manage the risks and prevent a recurrence.   

NICE Guidance

The NICE Guidance on Managing Long Term Sickness Absence and Incapacity from Work, reinforce the importance of a supported return to work and gives further information on how this can be facilitated.  NHS organisations in England are expected to follow these guidelines. 
Possible Problem Areas

Employer does not make the recommended changes:

The employer does not have to accept the advice on the Fit Note, but if they do not then the statement should be treated as though the doctor has advised ‘not fit for work’.  Some employers may try to say that the employee is ready to come back to full work and is not longer ‘signed off’.  This is not the case. The Government advice on this is very clear that if the employer cannot or does not make the changes described on the Fit Note, then the default position is that the employee should be considered to be unfit for work until they are fully recovered or the changes are made.

Employer does make the changes but member disputes that what they have done is sufficient and does not return to work:

There is no specific process for challenging the employer’s interpretation of the Fit Note advice.  Members may return to their GP for follow up advice and a new, more explicit note to be issued.  However the employer may consider that the member has breached the requirements of the sick pay process and refuses to pay sick pay.  Ultimately this may lead to a claim for unlawful deduction of wages – seek advice form your Regional/Board office.

Remember, members with concerns about benefit, pension and debt issues (including NHS Injury Benefits) whilst they are off sick can be referred to the RCN’s Welfare Rights and Guidance service – wrg@rcn.org.uk or 0345 408 3491

Further Information
Department of Work and Pension Information on Fit Note www.dwp.gov.uk/fitnote
Agenda For Change Handbook www.nhsemployers.org/payandcontracts/agendaforchange
NICE guidelines on Managing Long Term Sickness Absence
www.nice.org.uk
The RCN WING guide for injured ill or disabled nurses www.rcn.org.uk/publications
Occupational Health Advice Lines For Small and Medium Size Businesses
Health For Work Advice Line (England) www.health4work.nhs.uk 
tel. 0800 077 0844
Health At Work Advice Line Wales www.healhtyworkingwales.com 
tel. 0800 107 0900

Healthy Working Lives Advice Line Scotland

Tel. 0800 019 2211
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Appendix – Sample Fit Note
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