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RCN Indemnity and Social Enterprise
1. The Royal College of Nursing provides a contractual indemnity for its members when they are performing a ‘health and social care service acceptable to the RCN’. Cover extends to both clinical negligence and public liability claims arising from the member’s performance of the above service. 

2. However, only claims giving rise to personal injury or damage to property fall within the RCN indemnity arrangements. In other words, a claim of negligence causing the patient/client only a financial loss, will not generally be covered by the RCN (save in exceptional circumstances relating to the practice of occupational health nursing, and nurse ‘experts’ providing reports for litigation purposes).

3. The RCN scheme protects both members working as employees and the self-employed, although there are limits on the latter (see below). Full details of the scheme may be found on the RCN website. 

4. Where a member is negligent working as an employee (i.e. during the course of his or her employment) the member’s employer is legally responsible for the member’s carelessness. This is known as ‘vicarious’ liability. All employers are vicariously liable for the actions of their employees during the course of their employment. 
5. Accordingly, it is prudent for employers to take out appropriate indemnity insurance to protect themselves, both for any direct responsibility they have towards the patient/client of the organisation (to provide a safe standard of care), and for their vicarious liability for the actions of their staff. Further, it is usual for employers not to seek to recover any compensation direct from an employee where the employer has paid damages to another injured by the employee’s negligence. This both undermines good employment relations, and is pointless where the employee has not relevant insurance or indemnity arrangement. For example, the NHS provides such an ‘indemnity’ for all staff working in the NHS.

6. Self-employed RCN members are covered by the RCN’s indemnity arrangements only in limited circumstances. They are covered when working on their own account (i.e. as a sole proprietor of a health care business). They remain covered when employing or otherwise engaging in their business other RCN members. However, if they employ or engage in their business any health care worker who is not an RCN member (e.g. a doctor), the RCN scheme no longer protects that member in relation to his or her business. The member must then take out their own indemnity insurance for their business, covering all the staff who work in it.

7. By way of illustration. A member is running an occupational health service business, and is contracted to provide that occupational health service to a client. In order to deliver the service the member employs or even only engages in their business another health care worker, such as an occupational health physician or nurse, who is not an RCN member. The RCN member must take out indemnity insurance cover for the entire business, as she will not be covered by the RCN scheme in relation to her practice in the business in those circumstances.

8. It is important to note that all employers are required to have ‘employers’ liability’ insurance under the Employers Liability (Compulsory Insurance) Act 1969. This is entirely separate from any indemnity arrangement or indemnity insurance to cover a business for clinical negligence claims. Employers’ liability insurance protects the employer against personal injury claims from staff during the course of their employment. The indemnity arrangements, including the RCN scheme, under discussion in this paper are concerned with claims from patients/clients arising from the care they receive. 

9. In response to the Government initiative on transforming community services, some RCN members may be considering setting up a social enterprise to provide a specialist health service to patients. It is likely that in those circumstances the member will need to employ or otherwise engage with health care staff who are not also RCN members. Accordingly, the member would be advised to obtain appropriate indemnity insurance cover for the social enterprise, to cover all staff.
10. The RCN indemnity scheme will in fact only apply to RCN members providing a service through a social enterprise if, and only if,  the social enterprise has appropriate indemnity insurance cover for the entire business (both direct and vicarious liability) covering clinical negligence or public liability claims arising from patients/clients receiving care..
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