NHS INJURY BENEFIT – Putting Things Right
The NHS has, for many years, run an Injury Benefit Scheme to compensate NHS employees who get injured or fall ill at work. In the most serious cases, it can pay up to 85 per cent of previous earnings. 
The rules of the scheme were, however, changed in April 1998 so that it became harder for staff to qualify. We have now been told that this harder test was actually applied (wrongly) from November 1985 until April 1998 so that some people who should have claimed did not do so. 
The NHS Pensions Division (PD), who administer the Injury Benefit scheme, and the Department of Health started an advertising campaign in January 2008 to encourage people to make new claims.

If you did not make a claim at the time, but think that you might have been eligible after all (or know someone else to whom this might apply), then this leaflet is for you.  The information below is designed to help you make a successful first claim, and if necessary appeal a negative decision.

People who have already made a claim about an injury between 1985 and 1998 cannot reapply. 
Who can apply?
To be eligible to apply, you have to satisfy the following criteria:
· You were employed by the NHS in England or Wales between November 1985 and 31 March 1998, and
· You were injured or fell ill because of something to do with your work, and
· You suffered permanent loss of earnings as a result (for instance, having to do a lower paid job, working fewer hours or having to give up work completely), and
· You have not previously made a claim. 

What evidence will you need?
To prove your claim you have to provide:

· Evidence of your employment (payslips, P60s, bank statements or correspondence showing employment during the relevant dates)

· The amount you were paid (payslips, P60s or tax returns) for as much of the relevant period as possible

· Evidence that you were injured or fell ill because of something to do with your work (medical evidence from your GP, occupational health doctor or consultant).
Further information and how to apply
Further information is available on www.injurybenefits.nhsbsa.nhs.uk. Or you can ring 0845 610 1111 between 8am and 6pm Monday to Friday and 10am to 2pm on Saturday (excluding public holidays) and ask for further details and an application pack.
FREQUENTLY ASKED QUESTIONS
Is the application process complicated?

No, you just ring the number provided above and ask for an application form. You then follow the guidance notes that are sent out with the form – these are very helpful and tell you what you need to do at each stage. The Frequently Asked Questions are also useful – do read them thoroughly.
My employer no longer exists. What name should I put on the application form?

If your old employer now operates under a different name (or no longer exists), don’t worry. Just give the full name of your old employer and if you know the new name under which they are now operating (if applicable), provide that as well. 
How do I show that my injury/illness is “attributable” to my work?

This can be difficult to prove as medical evidence is not always clear cut, especially after a number of years have passed.
It is always useful to have evidence that records that you had an injury/illness at work (for instance, a workplace accident book or declaration of industrial injury from the Department of Social Security – now the Department of Work and Pensions). 

You then also need to be able to show that your medical condition was caused by that injury /incident at work or developed as a result of your work. You will need medical evidence for this. Depending on the seriousness of the injury/illness this will usually be supplied by a GP, an occupational health doctor or perhaps a consultant. Ideally this should record that your injury/illness was directly related to your work. 
Attribution is a complicated legal term.  The steps described above are simple ways that you may be able to provide sufficient evidence to support your claim, but you may need to seek further advice from your Regional Office.

What about “wear and tear” / stress?  Can I claim for that?

With all claims you must be able to provide evidence of attribution – usually medical evidence, preferably from a consultant.  Both wear and tear and stress are notoriously difficult to claim Injury Benefits for, but if you believe you have strong medical evidence then you should make a claim.
How do I know whether it is a permanent injury/illness?

Again, this can be difficult to prove and has to be based on the available medical evidence. Permanent is usually taken, in this situation, to mean to normal retirement age of 60.

The difficulty is in trying to establish that it was that specific injury/illness that caused you to have to give up work or work fewer hours or take a lower paid job, as opposed to say, degeneration which was due to a natural ageing process. These can be very challenging issues to establish. All you can do is to provide as much medical evidence as possible and the medical experts employed by the NHS will then make a decision, based on that evidence. It is always useful to be able to prove that you have explored all the treatment options available to you.  There certainly will be an expectation that you have exhausted diagnostics at specialist consultant level.
If you are now over retirement age and have not worked since your accident, it is hoped that the permanence of your condition will be automatically accepted.

I can’t find any of the evidence I need. What should I do?

If you cannot find evidence showing details of your employment and/or details of your injury/illness, then you cannot proceed as the claim will not pass the first hurdles. However, there may be more ways of finding the evidence you need.  For example, if you recall being a member of the superannuation scheme, NHS Pensions Division (PD) themselves may be able to confirm your employment record.  Likewise you may be able to get proof of employment from Her Majesty’s Revenue and Customs by asking for details of your income tax and national insurance contributions.
It will also be important to be able to establish the date of any injury or illness.  A previous employer may help finding accident reports, or your GP may have taken notes when you sought medical help.

Medical evidence from a chiropractor or other therapist may also be useful, although PD usually prefer consultant opinion.
Is it worth my while to claim?

Yes, you have nothing to lose and potentially a lot of money to gain, depending on the seriousness of your injury/illness and its impact on your earning ability as well as your length of NHS service.  However, you must be able to produce the necessary evidence to back up your claim. 
I wasn’t in the pension scheme so this isn’t for me, right?
NO.  Eligibility for NHS injury benefits has nothing to do with pension scheme membership.

Can I appeal against this decision if it goes against me?

Yes, even if you are told that your claim is unsuccessful, you can appeal against that decision. 

The result of the application for benefit will be communicated by the NHS Pensions Agency in writing given reasons. The two main grounds for refusal will be-

1.
Injury or disease not deemed to be attributable to (caused by) NHS employment.

2.
Injury/disease not deemed to be sufficiently serious to cause reduction in earning ability from employment of more than 10%.

You should not assume that it is not worthwhile appealing, in fact a negative decision can be appealed up to three times and will be looked at by different medical advisers on each occasion.  Once the internal PD appeals process has been exhausted, further advice and assistance can be provided by the Pensions Advisory Service or the Pensions Ombudsman.

How would I appeal?

No particular form is required.  You simply need to write a letter explaining that you are appealing against the decision and why you disagree with it.  An appeal should be based on new or fresh evidence and in particular a report from a specialist or consultant who either recently examined you or was your treating specialist.

You are expected to make a first appeal within 12 months of the date of the decision you are appealing against.  PD expects that you ask for any further appeals within 6 months. 

Your RCN Regional Office may be able to help you or refer to a legal officer, especially if your appeal is about the application of regulations, rather than medical assessment.

Will the payment be backdated?

Yes, if your claim is successful, any payment would be backdated to the date that you left NHS employment because of your injury/illness or the date that your earnings were reduced because of your injury/illness. 
How much might I get?

That’s hard to say because it depends on the extent to which the injury or illness permanently affected your earning capacity. The scheme only pays out if your earning ability was permanently reduced by more than 10 per cent. The rate of benefit ranges from 15 to 85 per cent of your index-linked pre-injury pay. The following chart shows how awards are calculated. 
	Permanent reduction of earning ability
	Length of NHS employment
	Lump sum

	
	Less than
5 years
	5 - 15
years
	15 - 25
years
	25 years and over
	

	More than 10% up to 25%
	15%
	30%
	45%
	60%
	12.5%

	More than 25% up to 50%
	40%
	50%
	60%
	70%
	25%

	More than 50% up to 75%
	65%
	70%
	75%
	80%
	37.5%

	More than 75%
	85%
	85%
	85%
	85%
	50%


Permanent Injury benefit is payable for life.
Certain DWP (Social Security) benefits are taken into account when payments of PIB are made.  However, State Retirement Pension is NOT offset against your benefit.

Will I get interest?

Yes, although it’s not clear at the moment how a compound rate will be calculated. 

I received social security benefits for my injury. Will these be taken into account?

Yes, because you cannot be paid “twice” for the same injury. You would have to provide proof of the amounts you were paid which means giving your permission for the NHS to approach the Department of Work and Pensions. If you refuse to do that, your claim will fail. 

I received some compensation at the time. Will that be taken into account?

Yes. As with payment of any social security benefits, this would be seen by the law as being paid twice for the same injury/illness if not taken into account. Again, you would have to provide evidence of the payment made to you, such as correspondence from your lawyers or a court document relating to the claim. 

I have worked since this time.  Will these earnings be taken into account?

Yes, as will the nature of the work you have undertaken.  PIB is awarded according to earning ability reduction, so the more you have earned in the interim, the less you are likely to be awarded as a percentage earning ability reduction (see chart above).
Once PIB has been granted, only NHS earnings are taken into account and lead to abatement of benefit.
If I am successful in my claim, who actually pays for it?

The government has said that it will pay for all these backdated arrears out of a special fund, so the vast bulk of it will not have to come out of the pocket of your PCT or NHS Trust. Ongoing injury benefit for claims relating to incidents that occurred after April 1997 must, however, be paid by the relevant employing authority. 
Why did no one tell me about this at the time?

The NHS Injury Benefit scheme is often referred to as the “best kept secret in the NHS”! 
The RCN is working to counter that veil of secrecy by ensuring that access to injury benefits are, in future, explicitly stated in individuals’ terms and conditions of service in the Agenda for Change Handbook. 
CASE STUDY

Sasha Bowns worked as an ITU nurse for Anytown Trust in the early 1990s.  She earned £15000 per year.  In 1991 she injured herself transferring a patient in the unit and after struggling to work for a few weeks, reluctantly went off sick.  She was not a member of the NHS pension Scheme so couldn’t claim an Ill health Retirement Pension.  She left NHS employment aged 48 and hasn’t worked since.
Sasha had surgery but it didn’t alleviate her back injury and she has continued to suffer pain and discomfort.  She sought legal advice from a local solicitor but was told that she didn’t have a compensation claim.
Now aged 64 she has seen an advert in her weekly magazine about NHS Injury Benefits.  Never having heard of the scheme she phones for an information pack and decides to make a claim.

Anytown Trust no longer exists but as she has old P60s from her employment there plus a copy of her notice of dismissal, it is easy for her to prove she was employed.  However, medical evidence is more difficult to obtain as she hasn’t seen a consultant for many years.  Her GP writes a letter of support, confirming that she initially sought advice after a work related accident.  A medical history is given in the report.  
NHSPD accept this claim and confirm that Sasha’s injury is attributable to her NHS employment. They make an assessment that her earning ability was reduced by 75% by her injury.  When she left NHS employment she had 25 years service.
Her PIB award is calculated at 80% plus a lump sum (as she had to leave NHS employment) of 37.5% of her pre injury pay.  She had been receiving Incapacity benefit (IB) and is now in receipt of her State Retirement Pension (SRP).  IB is off set against PIB but SRP isn’t – so she now receives the index-linked equivalent of £12000 per year, backdated arrears of nearly £200,000 including the lump sum payment.  
