Problems with the injury benefits scheme Q&A
Q1: What exactly has happened with the scheme? 

A decision by the Pensions Ombudsman in 2003 in connection with an individual injury benefit case raised the possibility that eligibility criteria for the Injury Benefits Scheme had been wrongly applied over a number of years, leading to some Permanent Injury benefit (PIB) claims being wrongly rejected.  

This led to worries that Scheme regulations had been wrongly applied in other areas, and the scheme administrators (NHSBSA Pensions Division) subsequently embarked on a full review of how the Scheme had been administered since it first began, in its current form, in 1972.    

The Review subsequently found three separate areas in which mistakes in administering the scheme had been made:

· levels of injury benefit payments to a number of claimants had been incorrect because the rules for offsetting these payments against claimants’ social security benefits were not properly applied;

· some applications for PIB that should have been accepted could have been rejected because the wrong eligibility criteria were used; and 
· claims decisions notified to PIB applicants were technically legally invalid because the correct  decision making procedure was not followed.  
Q2: Why have these mistakes been allowed to go on for so long?

The mistakes only started to emerge following the ruling by the Pensions Ombudsman in 2003.  Prior to that, NHSBSA Pensions Division, as scheme administrators, believed they were applying regulations correctly. Following the 2003 decision, Pensions Division started a preliminary investigation and sought legal advice about the wider implications of the Pensions Ombudsman ruling.  It became clear that regulations had been incorrectly applied since 1985 when Scheme Regulations had been changed to amend the eligibility criteria for injury benefit. 

This led to worries on the part of the scheme administrators that mistakes had been made in the application of other Injury Benefit Scheme Regulations, and, after detailed research and legal opinion, permission was sought from the Department of Health to undertake a wholesale review into application of the regulations across the board.

These investigations started in 2005, and in 2006 the then Minister of Health Lord Warner gave the go ahead for a full ‘Legal Entitlement and Administrative Practices’ (LEAP) exercise covering all 23,735 injury benefit claims on the scheme administrators’ books.  This exhaustive exercise revealed two other areas in which errors in interpretation of the Scheme Regulations had been made.

Q3: How did the mistakes about eligibility criteria happen?

When the NHS IB Scheme in its current form was started in 1972, claimants did not have to demonstrate that their illness or injury was attributable to their NHS employment.  This was changed in 1985, when in line with other, similar, schemes in the public sector it was decided that NHS Injury Benefit Scheme applicants would have to demonstrate that their illness or injury was ‘wholly or mainly’ attributable to the duties of their NHS employment.  Unfortunately this intention was not carried through into the drafting of the Scheme Regulations, which simply stated that the illness or injury had to be ‘attributable to’ their NHS employment.  Administrators, however, started to apply the intended ‘wholly or mainly’ test from 1985, but have subsequently learned, as a result of the Injury Benefit Scheme Review, that all unsuccessful claims made between November 1985 and April 1998 (the date when the Scheme Regulations around attribution were amended with the words ‘wholly or mainly’) should have been assessed under easier ‘attributable’ test.
Q4: What are the consequences of mistakes with the eligibility criteria?
1865 such cases were identified in the Review.  These are cases where people applied for PIB between November 1985 and April 1998 but were rejected because their illness or injury was not judged to be ‘wholly or mainly’ attributable to the duties of their NHS employment.  Consequently these claimants were not awarded PIB and currently they receive no PIB allowance. These cases are now being reviewed.  This involves Atos, the Scheme’s medical advisers, reviewing the medical evidence submitted at the time of the claim and possibly  gathering further evidence from doctors’ reports or examination of claimants by occupational health experts. On the basis of this evidence they will decide whether these cases would be eligible for injury benefit under the less strict ‘attributable’ test.  It is estimated that around 14% of these cases will be awarded injury benefit when this process is completed.  These individuals will then be paid any arrears as a lump sum payment to cover payments dating back to the start date of their loss of earnings, plus interest and cost of living increases, and monthly injury benefit payments will be put in place for them for the future.

Q5: How did the mistakes over DWP benefits offsetting happen?

In these cases, claimants’ PIB allowances were adjusted every time DWP payment levels fluctuated on the range of social security benefits* against which the scheme administrators are obliged, under the scheme rules, to offset PIB allowances.  However, they should only have adjusted PIB payments when these DWP benefits stopped or started
This mistake happened because the guidance notes for administrators drafted at the very outset of the Scheme in its current form, in 1972, did not accurately reflect the intention of the Scheme Regulations around this particular issue. 

* Incapacity / Invalidity Benefit; Severe Disablement Allowance; Industrial Disablement Benefit; Reduced Earnings Allowance / Retirement Allowance

Q6: What are the consequences of mistakes with DWP benefits offsetting?

As a result of this mistake, injury benefit claimants’ payments have been overpaid and underpaid during different periods between May 1972 and March 2006. Some individual claimants have been overpaid for some periods and underpaid for others.  5870 cases were identified in the Review.  The scheme administrators are now going back over the payments made to each individual claimant and recalculating what they should have been paid against what they were actually paid.  Where claimants have been overpaid, they will not be asked to repay the money, but their future payments will be adjusted to the correct level for the future.  Where claimants have been underpaid they will be given a lump sum to cover the past underpayment, with interest and their future payments will be adjusted to the correct level. Where claimants have been overpaid for some periods and underpaid for others, the payments will be offset against each other, and the resulting over or underpayments will be dealt with as already described.  Again, where there have been overpayments, these will be written off by the scheme administrators and not reclaimed from the individuals concerned.

Q7: How did the mistakes over decision making happen?

Injury Benefit Scheme Regulations require assessments by the Scheme’s medical advisers to be confirmed by the scheme administrators, but between 1 January 2002 and 31 December 2002 and from 1 April 2004 to 18 April 2007, this process was not followed, making claims decisions made within these periods technically invalid.

This mistake was made because following outsourcing of the medical assessments required for claims, the scheme administrators thought the medical advisers could inform claimants directly of the outcome of their claim.  However, Scheme Regulations did not, in fact, allow this.  The problem went away between January 2002 and April 2004 when medical assessments came back ‘in-house’.  When medical assessments were once again outsourced in April 2004, scheme administrators, realising their earlier mistake, had Regulations changed to allow decisions to be made by their medical advisers.  However the Scheme Review decided that the Regulations still disallowed the practice, and in April 2007, it was stopped.

Q8: Some people‘s benefits are stopping altogether following the Review  – how can this be?

In calculating the annual injury benefit allowance due to a successful claimant, the scheme administrators are required to deduct annual income applicants may be getting from pensions (NHS, SERPS or any other public or private sector pension scheme), from a range of specific social security benefits, and from compensation claims.  This is because the Scheme is designed to top-up the claimant’s income to a level determined by the Scheme rules.  If the claimant’s income is already at that level because of income from the above named sources, an injury  benefit allowance is not payable. As a result, there are some people who may have a valid claim for injury benefit but, because of income received from other sources, they will receive no payment from the Scheme.  This will be the situation of claimants whose benefits have now stopped as a result of the Review.  This does NOT mean injury benefit will NEVER be payable in their cases: if the applicant’s condition deteriorates and with it their earning ability, or their income from a pension or social security payment stops, they can contact the scheme administrators for a review of the claim.

Q9: How long has it taken to complete the Review? 

The full Review started in April 2007 and was completed in September 2007.  It has involved reviewing all 23,735 IB cases on the scheme administrators’ books, some of which date back to the start of the current Scheme in 1972. 

Q10: How much is this going to cost? 

Department of Health has made provision for £45m in its accounts.  We do not yet know the precise cost.

Q11: So, who is paying for this? 

Provision has been made for the Department of Health to meet the cost of the Review. 
Q12: What happens to the injury benefit for those who had died?

Personal Representatives of the Estate of underpaid claimants who have died will be eligible to collect arrears and interest payments due.  

Q13: What about those people who are in receipt of DWP benefits? Will these arrears means their level of benefit will be lower?

Receipt of increased injury benefit payments and/or a lump sum could affect the entitlements of people on means tested benefits.  Claimants in these circumstances will need to advise DWP of their change of circumstances and seek their advice.  

Q14: What about Temporary Injury Allowance (TIA)?
The review also identified a technical problem with the decision making process for TIA.  Until regulations can be amended (hopeful by December 2007) all TIA claims now have to be processed and authorised by Pensions Division in Fleetwood (i.e. individual employers can no longer authorise TIA payments without permission/instruction from PD).  This will inevitably slow TIA claims down, so it is essential that those eligible for payment are identified in good time for the PD decision making process to take place.

(Taken from factsheet developed by Department of Health for Employers and Trade Unions.)

